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“It Ain’t Over ‘Til It’s Over”

Despite a statutory ban on video gambling in North Caro-
lina, a new breed of gambling machines, known as “sweep-
stakes machines” are spreading like wildfire. Drawing on his
experience working with the National Gambling Impact
Study Commission and as a corporate attorney representing
clients in promotions and sweepstakes matters, Christopher
Derrick exposes the underbelly of this subversion of the law.
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Gambling with Our Future

NCFPC President Bill Brooks summarizes the primary
reasons why the legalization of video gambling is not a
sound fiscal or social solution to the challenges facing

North Carolina.

Video Gambling Returns
NCFPC President Bill Brooks briefly highlights
the expanding problem of video gambling in North

Carolina..

Issue Brief: Sweepstakes Ban
'The NCFPC summarizes the history and harms of
video sweepstakes in North Carolina and why its

legalization should be rejected by supporting HB 80.

Issue Brief: The Costs of Video

Gambling

'The NCFPC provides a summary and analysis of the
economic and social costs of legalizing video gambling
in North Carolina.
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Gambling With Our Future

written by:
Bill
Brooks

I have been puzzled by some recent arguments
why the General Assembly should not try and ban
video gambling, specifically “Internet cafes.” The
logic for not banning seems to hinge on asser-
tions like “the state is already promoting gambling
through the lottery” or people are already gambling
their money on Web sites, card games, at pool
halls, sporting events, the Cherokee casino, and in
Internet-sweepstakes cafes. While these statements
may be true, they do not grasp the reality of what
expanded legal gambling would mean for our state.

T'll be the first to admit that some people gamble,
and some gamble to excess. After working on vari-
ous gambling issues for more than 20 years, I do not
think the state can successfully prevent all gambling,
but it should ban all gambling. The same rationale
applies to having laws against drunk driving, illegal
drugs and prostitution. The cost in human suffering,
the harmful impact on families and the destructive
nature of certain activities warrants this action and
the outright ban of most forms of gambling.

The societal harms that have come with the
state lottery will be even greater if video gambling
is allowed. Sweepstakes cafes, convenience stores,
and other outlets would make this much more
dangerous form of gambling easily accessible. The
addictive nature of video gambling is evidenced by
a Raleigh location with over 70 computer terminals
where some people sit for hours, often with over 20
people waiting to enter in the evenings.

Enforcement is another issue, and those charged
with this responsibility need to have a law that
is clearly defined and enforceable. As a result of
several court rulings concerning attempts by the
legislature in 2006 and 2008 to ban video gambling,
we now have a law that some sheriffs are still trying
to enforce while some are not. The right thing to
do is for the General Assembly to fix the law and
overcome the objections of the judges who found
the previously passed law defective. If you bought
a new car, drove it home and a door fell off, you

wouldn't just say “that’s too bad” and keep
driving it. No, you would take it back to
the dealer and rightly demand the door be
fixed. That’s exactly what needs to happen
with our current video gambling law. The
door has fallen off and needs to be put
back on properly.
Because the door is off, video gam-
bling companies are rushing to North
Carolina. They are establishing small

casinos (one to 100 machines) in mostly rented
venues across the state. It is something akin to the
Wild West out there in terms of the ability of local
government officials to respond to the many com-
plaints of nuisance and the compounding problems
of gambling for law enforcement officials. “Sweep-
stakes” or “Internet cafes” are terms designed to
disguise the fact that casino style gambling is what
is really taking place. To suggest that the General
Assembly allow a predatory style of gambling to re-
main in communities across our state is a bad idea.

Citizens do not want gambling in their neighbor-
hoods, because of the harms it brings to individuals
and families, and because it has negative second-
ary effects for the community like noise, decreased
property values, and increased crime. Laws designed
to regulate the location of “adult establishments”
did not contemplate the regulation of gambling
operations, because gambling (video poker, et al.)
is not permitted under existing law (except for the
state lottery and what is permitted on the Cherokee
Reservation). Unfortunately, two businesses have
been successful in obtaining court rulings that their
video gambling machines did not violate state law.

For many years, our laws have banned even the
possession of roulette wheels, craps tables, faro
banks (the “shoes” from which cards are dealt for
blackjack), slot machines (many of the “one-armed
bandits” have been replaced by an electronic but-
ton), and other gambling devices, including video
poker machines. It is the electronic machines that
have blurred the definitions and the lines between
the legal descriptions in the law and the devices
that the video gambling industry brings forth to
circumvent that law.

'The end result has been video gambling establish-
ments spreading to more and more neighborhoods.
'This pervasive expansion of gambling is not good
for the safety, health and welfare of our citizens.
'The General Assembly in North Carolina has stood
on solid ground when it has made most forms of
gambling illegal for over 200 years. Our state is the

better for it, and our families certainly are. <

Bill Brooks is president of the North Carolina
Family Policy Council.
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Video Gambling Returns

written by:
Bill
Brooks

Recent months have seen the return of video gam-
bling to North Carolina in a manner not anticipated
by the General Assembly when it voted overwhelm-
ingly to ban video poker four years ago. The ban
passed in 2006 after a six—year effort that stretched
over three biennial legislative sessions. The ban came
on the heels of numerous attempts to regulate the
machines and prevent their use for gambling—ef-
forts which ultimately proved to be unsuccessful.

A major part of the problem is that the machines
are essentially computers and can be programmed
to play or provide many different “games.” Several
years ago, I attended a demonstration given by an
officer from the N.C. Alcohol Law Enforcement
Division, one of the lead agencies at the time for
ferreting out illegal gambling. The officer showed us
how the machines could be quickly reprogrammed
to switch from video poker to a benign video game
by opening the front cover and simply throwing a
switch. He said that if an operator saw a member
of law enforcement coming into the parking lot,
the switch would be thrown and the game changed
before the officer could get out of his vehicle.

The ease of hiding the gambling within the
machine’s computer made enforcement almost
impossible. Sort of like walking into a room where
children are misbehaving, or employees are check-
ing personal email on the company computer and
when confronted, the evidence is suddenly gone
with just one keystroke.

Unregulated video gambling is enormously
profitable for the operators, legal or illegal. Proper
regulation, however, is expensive for the government
and is not easily accomplished. Yet, that is what
some operators are saying they want. The cry for
regulation from the government by any economic
enterprise should be suspect. In this case it should
be ignored.

What the General Assembly should do is ban
the video gambling machines outright—and they

should take up this challenge in the short session
that begins this May.

On another gambling front, there have been
reports that Governor Beverly Purdue is consider-
ing requests from the Cherokee Indians in western
North Carolina to expand their video poker casino
gambling to full-blown Las Vegas style casinos. This
would allow other gambling such as roulette, craps,
poker and slot machines. We hope the Governor
will resist the temptation to allow the Cherokee
to gamble beyond what state law allows for others.
Federal law does not allow it. And yes, a special
provision for video poker was made for the Chero-
kee, but then, they already had a compact and had
built a casino before video poker was banned by the
General Assembly.

For their part, the Cherokee seem to be taking
a lot for granted. Their recent move to approve
alcohol sales in the Casino as well as their move to
press for additional types of gambling should give
lawmakers pause. Granting expanded gambling
status to the Cherokee could open the door to full-
blown casino gambling elsewhere in North Caro-
lina. It would be a huge mistake for our state to go
down that road.

Most gambling remains banned in North Caro-
lina, and what is here, namely the lottery, is heavily
regulated. Gambling remains an activity that creates
compulsive gamblers, hurts legitimate businesses,
and always hurts families, especially the families of
compulsive gamblers. We hope the General Assem-
bly will take up video gambling and ban it in such
a way that it will be clear to our judiciary that the
machines are not legal. And based on solid evidence
of the harm that casino gambling brings, Governor
Perdue should not approve an expansion of gam-

bling for the Cherokee. %

Bill Brooks is president of the North Carolina
Family Policy Council.
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“It Ain’t Over ‘Til It’s Over”

Video Gambling Returns to North Carolina

by: Christopher W. Derrick, JD, MPA

FEW DAYS BEFORE LAST CHRISTMAS, OPPONENTS OF GAMBLING

IN NorTH CAROLINA BREATHED A SIGH OF RELIEF WHEN THE

STATE COURT OF APPEALS ISSUED ITS OPINION IN McCRACKEN

AND AmMick, INc. v. PERDUE,! UPHOLDING A 2006 LAW THAT

BANNED ALL VIDEO GAMING MACHINES OTHER THAN THOSE
OPERATED BY THE EASTERN BAND oF CHEROKEE INDIANS ON TRIBAL LAND.
THE APPEALS COURT’S UNANIMOUS DECISION OVERTURNED AN ORDER ISSUED
BY A WAKE CouNTY SUPERIOR COURT JUDGE THAT SAID THAT THE LAW? WAS
NULL AND VOID BECAUSE THE STATE COULD NOT BAN VIDEO GAMING MA-
CHINES IN THE REST OF NORTH CAROLINA IF AT THE SAME TIME IT ALLOWED
VIDEO POKER MACHINES ON THE CHEROKEE RESERVATION PURSUANT TO THE
FEDERAL INDIAN GAMING REGULATORY AcCT.?

The Charlotte Observer welcomed the Court of Appeals decision, saying that
a different ruling upholding the lower court decision “might have led to video
poker machines— described by law enforcement officials as the crack cocaine of
gambling because of its rapid addictive attractions—in every county in North
Carolina.”™ A quick look around the state, however, reveals there are video gam-
bling machines operating openly throughout North Carolina. These devices are
generally referred to as “sweepstakes machines,” and come in the form of stand-
alone touch screen terminals resembling arcade video game machines and or-
dinary desktop computer terminals linked to special servers. At least for now,
sweepstakes machines and the “sweepstakes games” they offer are being allowed
to operate outside the scope of the statewide ban on video gaming machines
and North Carolina’s general ban on gambling and non-state run lotteries.

The'machines are set up to
look and operate like video
poker or slot machines.

As baseball legend Lawrence Peter “Yogi” Berra
once said, “It ain’t over ‘til it’s over.” And with
sweepstakes machines spreading like wildfire across
North Carolina, the fight over statewide video gam-
bling is far from over.

“You Can Observe
a Lot by Watching”

The malapropisms and strange logic of Yogi Berra
are appropriate for explaining sweepstakes machines
and their presence in North Carolina in spite of the
state’s gambling laws. Yogi said “you can observe a
lot by watching,” and state policy makers could ob-
serve (and even learn) a lot by simply watching how
these machines operate. Sweepstakes machines have
popped up just about everywhere, including local
convenience stores, bars, “Internet cafes,” “busi-
ness centers,” and even stand-alone sweepstakes
parlors. Convenience stores and bars typically have
up to four machines, but stand-alone facilities can
have many more. An Internet sweepstakes parlor a
few miles from the state capital building on South
Saunders Street in Raleigh features smoking and no
smoking rooms and over 70 computer terminals.’

A friend of mine and I visited a convenience store
in Maggie Valley this past January to see how these
sweepstakes machine games operate. The store clerk
said that to play the machines, I would need to buy
a “phone card” from him at the store counter.® I told
him I wanted two $5 phone cards, and the clerk ran
two $5 bills thorough a machine behind the coun-
ter, which printed out two receipts. Each receipt
listed a 1-800 telephone number and contained
five different 10-digit PINs, with each PIN worth
$1 and five minutes of telephone time that expired
in one month.” The store clerk put $5 in credits on
two of the four video terminals located in a separate
room at the back of the store.

'The machines are set up to look and operate
like video poker or slot machines.? The first touch
screen allowed us to choose from a number of video
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games including slot games, poker and keno. My
friend, who in the past had been an avid player at
the Cherokee casino, said that the games avail-

able for play were exactly like the video gambling
games found at Cherokee in prior years. While I
tried to decipher the single set of “Lucky Sweep-
stakes Phone Card Sweepstakes Rules” posted

over the machines,” he started playing the video
poker games, wagering portions of his $5 credit

for a chance to win a jackpot prize that increased
or decreased depending on the amounts he risked.
Sweepstakes machines in western North Caro-

lina have offered jackpots as high as $10,000.1°

My friend’s credit amounts started dwindling as

he made 25-cent wagers, and the machine made
sounds and flashed bright images on the screen.
“Just like the video poker machines in Cherokee,”
my friend said. He finally “won” 25-cents on a hand
of poker, switched to a keno game, and when his
credits dropped to 25-cents, he cashed out. He
received a voucher from the machine for his meager
winnings. I never wagered any amount on my
machine, cashed out on my untouched $5 in credits,
and received a similar voucher.

I showed the clerk my $5 voucher, and admitted
that I never wagered anything. The clerk said that
was ok, opened up the cash register and gave me
back a $5 bill." I also asked him for a copy of the
sweepstakes rules and told him I wanted to get a
free play on the machine without buying a phone
card. He said he couldn’t give me a copy of the offi-
cial rules and that the free play option “didn’t work.”
After leaving, I realized the store’s objective was
obviously to sell the sweepstakes games rather than
“phone cards,” as I was able to receive 25 minutes
of free phone time by simply cashing out without
actually playing any games.

About two weeks later, I played the Internet
sweepstakes games at the South Saunders Street
parlor in Raleigh. The strip shopping center where
the facility is located serves as a virtual casino with
different businesses (including a trinket shop and
“yard sale” store) offering various types of sweep-
stakes machines. The Internet sweepstakes parlor is
housed in a separate building behind the businesses
in front. Upon entering, I had to provide the atten-
dant with my driver’s license, and my license num-
ber served as my ID number for playing the games.
'The attendant explained that a registered customer
gets 100 free sweepstakes credits, and 10 minutes
of free Internet time each day that they show up to
play, and that the Internet time could be used only
on one of the parlor’s computers. I gave the atten-
dant an additional $2 for 200 more in credits (and
20 more minutes of Internet time).

'The games offered on the computer terminal
were essentially the same as those offered on the
machines in Maggie Valley, but there were more
of them and they appeared to be newer games. A
player plays using sweepstakes credits, with 100

— 6 —

The video gambling industry
has been compared to the
monster in a teen slasher
flick series—it doesn’t
matter how many times you
think you’ve killed him, he
just comes back in a more
ridiculous form in an even
cheesier sequel.

credits equal to one dollar in value. Several of the
available games offered jackpots of over $13,000 if
you made the highest possible wager of 650 credits.
I lost credits on a few hands of video poker, but
then got on a roll playing the “Money Bunny” slot
game and had 200 in credits when the power went
out and shut all the machines down.

I returned to the sweepstakes parlor a few weeks
later, and all I had to do to play was show the at-
tendant my license. I received 100 free sweepstakes
credits for showing up to play that day, and since
my account still had 200 credits from the last time I
played, I started out with 300 credits. I paid the at-
tendant $5 more, and played a number of different
games for about 30 minutes. Whenever my win-
nings went over $1, I used the winnings to purchase
more sweepstakes credits on the terminal so I could
keep playing. I seemed to do better when I wagered
the lowest allowed amount of 25-cents, and I finally
quit playing when my sweepstakes credits went
below 100."2 I then asked the attendant to explain
how to access my 90 minutes of Internet time, and
she used her own account to explain the process.
She said that many customers like her never use
any of their accrued Internet time, and showed me
that her account had thousands of Internet minutes
available.

An older gentleman seated near me won $500
while I was playing, and he was still playing when I
left. Serious players like that make sweepstakes ma-
chines a significant source of income for businesses
offering the games.™ The attendant told me that on
typical nights there are easily 25 people waiting in
line to get a machine at the South Saunders parlor,
and almost all of the computer terminals were occu-
pied on the afternoons that I played. Reports indi-
cate that there now may be twice as many Internet
sweepstakes parlors as movie theatres in Durham.™
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“Like Déja Vu All Over Again”

The video gambling industry has been compared
to the monster in a teen slasher flick series— it
doesn’t matter how many times you think you've
killed him, he just comes back in a more ridiculous
form in an even cheesier sequel.’® Almost as soon as
the statewide ban on video gaming machines went
into effect in July 2007, video gambling machine
manufacturers began flooding North Carolina with
sweepstakes machines. In order to deal with the
ban, the gambling industry simply reprogrammed
their video poker machines to operate as sweep-
stakes machines, by offering a method of free play.'
The industry was empowered by an April 2008 rul-
ing by Guilford County Superior Court Judge John
Craig in Hest Technologies, Inc. v. State, that said
the sweepstakes systems at issue were not illegal

under the slot machine and video gaming machine
bans found at N.C. GEN. STAT. §§ 14-306 and
14-306.1A."

The North Carolina legislature responded by
banning “server-based electronic game promotions”
through new legislation that became effective on
December 1, 2008. The statute defines “server-based
electronic game promotions” as a system (1) with
a database containing a pool of entries “with each
entry associated with a prize value,” (2) whereby
participants purchase or otherwise obtain a prepaid
card, (3) and also obtain one or more entries, (4)
which are “revealed” at a point of sale terminal or at
a game terminal simulating a slot machine or video
gaming machine."®

To get around the new statute banning “server-
based electronic game promotions,” the video gam-
bling industry eliminated the use of prepaid cards
in their sweepstakes systems and substituted the use
of an ID number.” In a second round of the Hesz
Technologies case, Judge Craig again ruled in favor
of the sweepstakes machine manufacturer, saying in
his December, 2008 order that the system at issue
“does not violate N.C. GEN. STAT. §14-306.3,
nor could any law enforcement official reasonably
believe otherwise, as the Hest system does not
simulate a game ordinarily played on a slot machine
...or avideo gaming machine,” and “does not use a
database that contains a pool of sweepstakes entries
with each entry associated with a prize value.” In
a separate matter, Wake County Superior Court
Judge Paul Ridgeway determined in a June 2009
order that the plaintiff sweepstakes machine dis-
tributor’s system was “not a server-based electronic
game promotion,” and restrained the State from
taking any enforcement action against the plaintiffs.
2'While the Guilford and Wake County rulings do
not directly apply to other judicial districts in North
Carolina, Richard Drucker, a professor at the UNC
School of Government, says that local law enforce-
ment agencies have nevertheless taken note of the
rulings and are now reluctant to force the issue of
the legality of sweepstakes machines.?

For North Carolina legislators fighting to stop
gambling machines, this nightmare scenario is, as
Yogi says, “like déja vu all over again.” The Sen-
ate and House each introduced bills last year that
attempt to expand the reach of the statutes defining
illegal slot and video gaming machines to include
sweepstakes machines.” Both bills remained in
commiittee, possibly because of concerns that the
bills were too inclusive and might prohibit all ordi-
nary promotional sweepstakes, such as those offered
by soft drink bottlers.?* House Speaker Joe Hack-
ney predicts that the General Assembly will address
the issue again in the 2010 short session.” Hackney
believes that sweepstakes machines are illegal and
“not what the legislature intended.”?
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“Our Similarities are Different”

Observers say that playing the sweepstakes
machines “looks like gambling and feels like
gambling,”” which seems to be an incredibly un-
derstated assessment once one has actually played
the games. But the sweepstakes machine industry
says that these games are nothing more than legal
sweepstakes that may be played for free and that the
machines only simulate games of chance, because
the winner is predetermined and is not determined
by the machines themselves. The industry argues
that the poker hands and turning slots displayed on
the machines are promotional devices only, designed
to get people to buy phone or Internet time.”® But
one sweepstakes parlor operator in Asheville agrees
with my friend that the games are essentially the
same as those offered at the Cherokee casino: “The
only difference is ours are sweepstakes and they
have phone cards. Other than that, they are the
same.””

For the time being, North Carolina trial courts
seem to be buying the gambling industry’s con-
voluted argument that (as Yogi would put it) “our
similarities are different,” and these machines are
somehow different from banned gambling devices.
In ruling for the sweepstakes machine industry,
the judges in Wake and Guilford County appear
to have focused on whether the machines could be
considered to differ in any technical respect from
the description of the illegal systems found in the
applicable statutes. Their limited approach has
created a game for legislators where the odds are
stacked wildly in favor of the gambling industry—
legislators must precisely describe an illegal gam-
bling device through a statute, and the gambling
industry can win every time by simply tweaking its
machines to avoid the technical description found
in the statute.

Given the overall nature and operation of these
sweepstakes machines and games, are these trial
courts correct in finding they are just legal sweep-
stakes, no different from instant win sweepstakes
offered by traditional retailers? Or are these games
and devices operating as a form of illegal gambling?
Gambling and lotteries (with the exception of
the state-run lottery and certain bingo and raffle
games) are prohibited in North Carolina.* N.C.
GEN. STAT. §14-292 defines gambling as operat-
ing or playing or betting on “any game of chance
at which any money, property or thing of value is
bet.” North Carolina courts have defined a lottery
“as any scheme for the distribution of prizes by lot
or chance, by which one, on paying money or giving
anything of value to another, obtains a token which
entitles him to receive a larger or smaller value, or
nothing, as some formula of chance may deter-
mine.” The character and substance of an activity,
and not its form, determines whether the activity is

8 —

an illegal game of chance.* For that reason, North
Carolina courts are supposed to “strip the transac-
tion of all its thin and false apparel and consider it
in its very nakedness [and] look to the substance
and not to the form of [the transaction] in order to
disclose its real elements.”?

Games of chance include any games where the
winners are selected by a random process (and
not by skill),** including via a random drawing,
seeded winning game cards, or pre-selected winning
numbers. Prohibited games of chance have three
basic components: chance, consideration (paying
or risking something of value to play), and a prize
(anything of value that goes beyond that which is
offered to every player). For a game of chance to
be legal, one of the three elements must be re-
moved. A “sweepstakes” (as opposed to a lottery or
gambling), is a game of chance or promotion where
the element of consideration is eliminated, gener-
ally by offering a free alternate method of entry (an
“AMOE?”) into the random drawing or game.

The sweepstakes machines at issue in North
Carolina are clearly “games of chance” that of-
fer prizes. Arguments by the gambling industry
that sweepstakes machine games are not games of
chance because the particular machine, or the sys-
tem “readers” displaying the games, do not actually
determine the winner, are without any legal basis.
North Carolina courts have stated that “a game of
chance” is a game “determined entirely or in part by
lot or mere luck,”® and when presented squarely
with the issue, other state courts have held that the
element of chance is satisfied in sweepstakes ma-

chine systems at the point of sale when the entries
are purchased, even though the “readers” themselves
do not assign value to the entries.”
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Gambling addiction experts
say that sweepstakes
machines are just as bad
as the old video poker
machines.

Sweepstakes machine games do appear to of-
fer free AMOEs, although requests for them are
not always honored®® and those AMOE:s that are
actually available may be legally insufficient.*
Even a well-structured AMOE, however, will not
necessarily eliminate a gambling violation for a
game of chance. A number of states, including
North Carolina, have drawn a distinction between
games offered in connection with the promotion
or sale of a product or service, and those in which
no product or service is really being promoted, or
the product or service is incidental to the game of
chance. Courts and attorney generals have specifi-
cally reached this conclusion in phone card cases,
finding that a gambling violation may be found
despite the existence of an AMOE in situations
where the telephone card products were rarely used
or were deemed to be merely ancillary to the sale
of the chance.®

'The North Carolina Court of Appeals has held
that where the pre-paid telephone cards can be
considered a genuine product and the associated
sweepstakes can be considered a valid promotional
tool designed to increase the sale of the product, the
game at issue will not be deemed to violate North
Carolina’s lottery laws." In American Treasures, Inc.
. State, the phone card seller was selling phone
cards that each contained a game piece with a
scratch off area that revealed whether the customer
had won a prize. While the court agreed with the
State that there are situations where “it is clear
that the product being ‘sold’ is merely ancillary and
incidental to the accompanying game of chance,”
it found that in this particular case, the sale of the
phone cards was “not a mere subterfuge to engage
in an illegal lottery scheme, whereby consideration
is paid merely to engage in a game of chance.”

It must be noted, however, that no gambling de-
vice was alleged to be involved with the sweepstakes
in American Treasures. Where pre-paid calling cards
have used gaming devices similar to slot machines
in promoting the cards and accompanying sweep-
stakes, courts in other states have consistently ruled
that the game of chance is not a legal sweepstakes,
but rather illegal gambling.* For example, in Sun
Light Prepaid Phonecard Co., Inc. v. State of South

Carolina,* the seller of pre-paid phone cards sought
the return of its calling/instant win cards and
electronic dispensers that had been seized as illegal
gambling devices, although free game pieces were
available upon request. In denying the seller’s re-
quest, the South Carolina Supreme Court conclud-
ed that the game at issue was a game of chance and
that the phone time being sold was “mere surplus-
age to the game piece,” so the phone card itself was
a gambling device. The court ruled that the phone
card machine was also an illegal gambling device,
noting that the machine had a gambling themed
video screen and celebratory music when winning
cards were dispensed.®

A number of other courts have said that phone
card sweepstakes are illegal because consumers
were found not to be paying for the calling card,
but rather for the chance to win.*® In making this
determination, courts have noted that players did
not attach any importance to the telephone cards
and that the main purpose of the promotion was to
promote the game of chance, and not the sale of the
phone cards.”” Some courts have also distinguished
sweepstakes machines (which provide permanent
games with high stakes and a high payout rate),
from a traditional promotional sweepstakes (which
is temporary and has low stakes and low pay-out
rates of one-half of one percent).*

In Barber v. Jefferson County Racing Assoc., Inc.,”
the Supreme Court of Alabama addressed a sweep-
stakes system very similar to the one found at the
Internet parlor in Raleigh and held that the system
constituted a slot machine under Alabama law.

The “MegaSweeps” system at issue offered sales of
Internet access in conjunction with chances to win
cash prizes, and consisted of point of sale terminals
(where customers purchased Internet time and
redeemed any revealed winnings), computer termi-
nals (that provided Internet access), readers (that
revealed sweepstakes entries through the playing
of slot machine games) and computer servers (that
connected the system together). Using reasoning
similar to the trial court in Guilford County, the
trial court in Barber ruled that the machines at issue
were not slot machines or gambling devices under
Alabama law because the readers were “dumb ter-
minals,” with no element of chance present and no
consideration being paid to use the readers.*

Looking past the strained reasoning of the trial
court, the Alabama Supreme Court found that it
was immaterial that the readers did not in them-
selves assign values to sweepstakes entries and that
the element of chance was as much a feature in
the MegaSweeps system as in any stand-alone slot
machine.’! The Barber court noted that the fact that
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a substantial number, if not the majority, of custom-
ers pay to play the readers, rather than to acquire
(or in addition to acquiring) Internet time, and that
“customers purchased additional cybertime—with
the accompanying entries — even though they
already had huge quantities of unused cybertime on
their accounts.”? The court also refuted the system
owners argument that the system could not be a
gambling device because the Internet time was
being sold at fair market value, holding that the
opportunity for free plays (through an AMOE) did
not negate the element of consideration.*® Finally,
the Barber court said that the MegaSweeps game
was easily distinguished from a traditional instant
cash promotion run by a soft drink company,
because the MegaSweeps game was a permanent,
high stakes game that involved the use of an alleged
gambling device.™

“If you don’t know where
you’re going, you’ll wind up
somewhere else.”

Yogi said that too, and with legislators and trial
judges unsure of where they are going on the legal-
ity of sweepstakes machines, North Carolina has
wound up “somewhere else,” suffering from the
negative effects of these devices. Gambling addic-
tion experts say that sweepstakes machines are just
as bad as the old video poker machines.® Gary
Gray, director of the N.C. Council on Problem
Gambling, reports that about 90 percent of the new
attendees to Gamblers Anonymous meetings say
they are hooked on playing at “Internet cafes.”®
The call logs for Gray’s Greensboro-based gam-
bling help line show that three-quarters of his calls
over the first eight months of 2009 were related to
sweepstakes games.*’

Meanwhile, local government officials and law
enforcement officers are struggling to contain the
spread of these machines until steps are “taken in
Raleigh to correct the problem.”® To fill the gap
left by state government, towns are attempting to
regulate sweepstakes machines under zoning laws
or by placing special taxes on sweepstakes establish-
ments.”” Ironically, in an effort to legitimize the
games and integrate them into the state economy;,
the sweepstakes machine industry is also asking the
state to step in and tax and regulate the games.*

In giving directions to his house, Yogi supposedly
said, “When you get to a fork in the road, take it.”
He meant that in his neighborhood, you could take
either direction at the fork in the road and still get
to the house. North Carolina is at a fork in the road
towards eliminating sweepstakes machines, and can
either take the judicial road (by forcing the issue
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Under North Carolina law,
sweepstakes machine
games are not legal
sweepstakes promotions,
but are instead illegal
games of chance,
operating in violation of
the existing statewide ban
on slot and video gaming
machines and the general
ban on gambling and nen-
state run lotteries.

in the appellate courts) or the legislative road (by
enacting additional legislation). It should take both.

North Carolina law has long held that courts
are required to look to the substance and not the
form of a game of chance in determining whether
it is illegal.® When faced with the issue, appellate
courts in other states have focused on the substance
of sweepstakes machines, and have consistently
ruled that they are gambling devices offering illegal
games of chance. A close look at the sweepstakes
machine promotions operating in North Carolina
makes clear that the phone and Internet time being
sold is actually “a mere subterfuge to engage in an
illegal lottery scheme, whereby consideration is paid
merely to engage in a game of chance.”? Under
North Carolina law, sweepstakes machine games are
not legal sweepstakes promotions, but are instead
illegal games of chance, operating in violation of
the existing statewide ban on slot and video gaming
machines and the general ban on gambling and
non-state run lotteries. North Carolina’s higher
courts should be compelled to make this clear.

At the same time, the General Assembly should
proceed down the legislative road toward banning
sweepstakes machines and design new legislation
that clarifies existing law by providing that an illegal
gambling device or slot machine is simply any de-
vice used in the advancement of unlawful gambling
activity or an unlawful lottery.®® The legislation
could also revise the general ban on gambling to
clarify that an offense may occur in circumstances
where a game of chance is offered in connection
with the sale of a product or service, if the product
or service being promoted is only ancillary and inci-
dental to the accompanying game of chance.®
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'The battle over video gambling devices in North
Carolina “ain’t” over. But it might just be, if North
Carolina legislators clarify the current gambling
statutes and law enforcement officials put the issue
of the legality of sweepstakes machines squarely
before the state’s appellate courts. %*

Christopher W. Derrick, JD, MPA is a corporate at-
torney in Asheville, NC, whose practice focuses on pro-
motions and sweepstakes law. He served with the staff
of the National Gambling Impact Study Commission.
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ViDEO CAMBLINGS:
AN Toslie BeRs

=
(Sj NORTH CAROLINAS BAN ON VIDEO
= GAMBLING SHOULD BE CLARIFIED TO
FOCUS ONTHE ACTIVITY AND INTENT OF
VIDEO GAMBLING.

(Yt

Analysis:

HE GAMBLING INDUSTRY IS EXPLOIT-
ING THE TECHNICALITIES OF NORTH
CAROLINA’S BAN ON VIDEO GAMBLING,
AND THEREBY VIOLATING THE IN-
TENT OF THE GENERAL ASSEMBLY TO
BAN ALL VIDEO GAMBLING STATEWIDE. THE STAT-
UTE MUST BE CLARIFIED TO BAN VIDEO GAMBLING
ON THE BASIS OF INTENT AND ACTIVITY RATHER
THAN LOGISTICS.

Background:
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In June 2006, the North Carolina Gener-
al Assembly enacted SB 912—Phase Out
Video Poker/Except by Compact to ban
the operation or possession of “any video
gaming machine,” as defined in the law. In
July 2008, the General Assembly enacted
SB 180—Prohibit Certain Sweepstakes to
clarify that the video poker ban applies to
“server-based electronic game promotion.”
Even with these bans on video gambling in
place, the gambling industry has bombard-
ed North Carolina with a reprogrammed
version of video poker machines called
sweepstakes machines. These machines
have shown up in convenience and gro-
cery stores, bars, nightclubs, and strip mall
“Internet cafes” across the state.

Sweepstakes machines are set up to look
and operate like video poker or slot ma-
chines with touch screens that allow play-
ers to choose from familiar games includ-
ing poker, keno and blackjack. They work
by requiring players to buy a product such
as long-distance phone time or prepaid In-
ternet access from a store clerk in exchange
for a personal identification number that
entitles them to access the machine to play
a game of chance. Players win credits in the
online sweepstakes that are then trans-
terred back into cash by the clerk. Even
though the casino like playing experience
of sweepstakes machines is essentially the
same for the players, machine manufactur-
ers claim that they are not games of chance
like video poker because prizes are paid to
winners based on a predetermined sweep-
stakes system and are not determined by
the machines themselves.

Recent Superior Court decisions go
against the weight of North Carolina gam-
bling law and ignore the legislative intent
to ban video gambling that is already laid
out in statute. Gambling machine manu-
facturers are currently emboldened by two
recent Superior Court decisions in their
tavor from Judge John Craig in Guilford
County and Judge Paul Ridgeway in Wake
County. In ruling that the sweepstakes
machines do not violate North Carolina’s
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ban on video poker or server-based elec-
tronic game promotions, both judges
appear to have focused on whether the
machines could be considered to differ in
any technical respect from the description
of the illegal systems found in the ap-
plicable gambling statutes. Unfortunately,
the decisions have created a gray area in
the law and have fueled a statewide flood
of sweepstakes machines in other coun-
ties because of their chilling effect on law
enforcement.

'The General Assembly must pass a com-
prehensive ban that will shut down video

gambling (in any form) in North Carolina.

Video sweepstakes machines are just the
latest attempt by the gambling industry
to skirt antigambling laws by tweaking
the technical aspects of their machines to
evade statutory descriptions. Like their
predecessors, these machines are:

*  Targeted to low-income and
minority neighborhoods and are often
located near pawn shops, rapid-tax refund
services and places that cater to people
looking for quick cash.

. Extremely addictive. According to
Professor William Thompson, a gambling
expert at the University of Nevada, “the
machines suck people into the screen... It
is different from blackjack or even handle
slots. These are the most addictive of any
gambling instrument we have today.” Ac-
cording to the N.C. Council on Problem
Gambling, about 90% of new attendees to
Gamblers Anonymous meetings say they
are hooked on playing at “Internet cafes.”

. Capable of making big payouts.
Sweepstakes machines have oftered jack-

pots as high as $13,000.

Local Government officials and law
enforcement officers are struggling to
contain the spread of these machines in
the absence of a comprehensive ban that
will be recognized by the courts. It may
take several years before this issue works

its way through North Carolina’s higher
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courts. The General Assembly must act

to ban sweepstakes machines by enacting
new legislation that clarifies existing law by
providing that an illegal gambling device
or slot machine is simply any device used
in the advancement of unlawful gambling
activity or an unlawful lottery.
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The Legalization of ¥Video Gambling Is Not Good Public Policy
in North Carolina

Applicabie Bils: Budpet; Video Gambling Stalules

In light of a sirained budget year, talk has increased about the possibility of North
Carolina backing away from Il sirong opposition to legaired gambing in order o
gliegedly increase siate revenues by regulating and/or Axing video gambling. Such a
move would be a tragic mistake. The fiscal and social costs of wikdespread gambling
in North Carolina cannot justify any anticipated revenie sireams.

BACKGROIUNID:

The Noith Carnina General Assembly has taken a consistent and simng stance n opposition to
the profiferation of video gambing in the siaie, passg bills to ban such gamnes in K6, 2008, and
2010. In June 205, the North Carpina General Assernbly enacted 5B fHM2—Phase Out Video
PokentExcept by Compact o ban the operation or possesson of “any video gaming machne,” as
defined in the law. In July 2108, the General Assembly enacied SB 180—FProhibit Certain
Sweepstakes to oiarnfy that the video poker ban applies i “senver-based cleclionic game
promolion.” In July 21010, the General Assembly enacied HB 80—Ban Bleciranic Sweepstakes to
sirengthen the existing prohibition on video gambing n kgt of e gambling indusiny's continued
effors to arcunmvent the w by explaiting technolpgical loopholes in the statute. Whlle the people
of North Camiina and ther legsiaions have made R clear that they do not want video gambing
legal or avalable n the siaie, the gambling indusiry continees D aget North Caolna with 1is

bl s el 1 sl e s ffeebe by wusees ol Bea imdeel ceesl reorosss e ol bbb, Tomer e bl
T CLAENLN ¥ O R LT G TN L B A P LA W TN SRR PO Ay LA A T LW L

the diirens and the stale from the plethora of negative consequences assoaaied wilth gambling.

ANALYSIS:
The General Assembly phased out video poker in 2007 because previous sttempts
by the Siate to regulate or limit video gambling faned.

= Baiore video poker was outtwed n North Carciina, ilegal use of video ganbliing machnes
was rampant, with some operatars alierng the video poker machines to pay ot llegal cash
prizes and moving them 1o different lncaions to avnid e law_ This placed an ineased
burden on law enforcement cificials chamed with requitaling the machines.!

=  The llegal use of video poker machines and the difficulty of enlorcement led The Narth
caluimﬂmmmmmmtamﬂhﬂnmﬁmmhmm_’

=  Noith Caninians reman strongly opposed to the legalizalion of video poker. A Jamiary
2111 poll by the Civitas Institute iound that 60 pemment of Narth Carmiinians oppose
Iegalizingﬂmmﬁmdﬁpeminflmmw_’

For moee informedian, comiact the North Caméng Family Policy Councd at (9197 807-0800
BASderGambling- 11+
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Yideo poker is known a5 the “crack cocainge of gambing™ for good reason—it is the
most predatory and addictive Toimn of gambling.

According I Prolessor YWilkam Thomgson, a gambing expert at the University of Nevada,
“the machines suck people mo the soeen. . | is diferent from blackiack or even handie
siols_ These are The most addictive of amy gambling instrumernt we have today ™

A Brown University School of Medidne study of video poker players found that the onset of
patholomeal gambing ocoemed fasier in players who gambled on machmes, explaineyg that
the machnes "deliver’ Ther "aciive ingredient’ mare rapidy, continuoushy and dreclly than
the iraditional forms of gambling =

Belore Narth Camiina oullawed video poker, about 50 percent of North Carpliinians enfering
Gambling Ananymous groups were addicied 1o video poker ©

In Auxiralia, a 2010 gowemment Study found that elecironic gambliing machnes {(such as
video siols) account for between 75 to 80 percent of problem gaanbiers n thal couriry, and
pose significant problems for consumers. ™

Only s months afler South Camlina Bbanned vided poker machines, the number of
Ganblers Anomymoes groups dropped from 32 1o 11 and fom a typical sire of 40 to as
iilie as one or two. (Nofe this was prior D the ioltery beimy legakzed it 2002)1

Yideo Poker Will COST the Siate. While the gambing ndustry sells wdeo poker a5 8 way o
generate addilional revenue for Morth Carciina, the truth 5 thal predatony gambing and e
problems it oeates aclually ends Up causng moe budpget problems for states.

-
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A 2009 study by the Rockefeller Institute concluded, ®.._[Nlew gambling operations that
are intended to pay for normal increases in general state spending may add to, rather
than ease, long-term budget imbalances.™

A 2010 government study in Australia found that gambling costs Australian society
about $4.5 hillion a year, with the majority of these costs derived from video slot
machines. Problem gambling in Australia is estimated to cost $4.7 billion annually (in
Australian dollars).™

The 1999 National Gambling Impact Study Commission had this to say about video
poker: “This form of gambling creates few jobs and fewer good quality jobs, and it is not
accompanied by any significant investment in the local economy ™

An economic analysis of video poker in South Carolina by Drs. Willlam Thompson and
Frank Quinn found that while the machines generated $122 million a year in revenue for
the state, video poker actually cost South Carolina $424 million in total costs, including
regulation, compulsive gambling and other costs. '

Measuring the cost of problem and pathological gamblers to the state, the same report
conservatively estimated that each pathological gambler cost the people of South
Carolina $6,299 annually (51,479 of this in government services). Each problem
gambler cost the people $3,338." Nofe these costs wouwid be higher today.

For mone infonmatiaon, contact the Hordh Caolim Family Peolicy Coundcl &t {810) 807D
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Pathological gambling in aculls 5 estimated to cost aboot 512 205 per addicied gambler
per year in the United States (110 estimates). Problem gambling is estimaied 0 cost

33 478 per adult mm;mﬂermm_"mmmmm:ﬂ
pathological ganblng inchude costs related to aime, busness osses, banknsicy, suacde,
llnass, sodal services, and familly ©

Video Poker Will Bning Devasiatmg Social Cosis (o Familes in NC. Aside from the
fact that video poker will bring mave econoimic ham b the State than help, it also comes with
signihcant social costs, as moie problemn and pathological ganblers ae aoeated. Gambing
addiction is assoEted withc

Financial devastation for gamblers and their families, including job loss and bankruptcy.
According to a 2010 report by the Wisconsin Council on Problem Gambling, the

average debt of the 14,380 peopie who calied the state’s gambiing heipling in 2010 was
almost $44, 000,

Increasing criminal activity as gambling addicts steal money for their next bet.
Higher rates of depression and suicide in problem and pathological gamblers.

A myriad of harms to their families, including increased physical and emotional abuse of
spouses and children, divorce, child neglect, and alcohol and drug abuse.

Children of compulsive gamblers are more likely to drink alcohol, smoke, overeat, use
drugs, and fo develop a gambling disorder of their own.”

Legalizng video poker in any form will create more problem and pathological
gamblers in Horth Carolina, who will spend the most money and time on video paker. This
will create a siluation where the majority of money the State gleans from video

if wded gambiing is legalized. video poker will be available n neighborhood convenience
siores, gas stations, and stand-alone ganbling parlors across North Camlina. increased
accessibility to amy form of gambiing—espedally o extremely addiciive forms ke video
poker—not only leads to more gaanbling in 8 comammnity but also i mone gambling
disorers for some alirens.

Frve percent of the adull population in e LS. 15 estimaied D be addicied to ganbling
[either as pathological or problem g'.rlrl:llas]_"’ If video poker 5 legalized in North Camlina,
over lime, nearly 410,000 adull North Camlingans could develop a ganbling disordes '

In a Nova Scolia shdy of wdeo Isttery {V1) gambling players, 5.7 percent of all adulis are
considered “requiar continuows playess” They account for 25 percent of all V1 players, and
confribte approximataely 96 percent of annual net revenue of gambling in the province. The
16 percent of players who are conrsdened “probiem gambers™ cormriboied over half of the
net revenue ior Ve m Nova Scofia, and compised almost half of the peaple playing at a
video loliery terminal in the province at any given e ™

ACTION: Piease OPPFDSE any efforis 1o lepgalire video gambling nm North Carolna.
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