Parental Consent for Abortion

How Common Sense Measures Assure Safety for Minors

By James C. Lesnett, Jr. and Stephen Daniels

hould the law require
parentsto give consent
before their teenage
daughter has an
abortion? In a country
where the abortion
controversy has
polarized much of the
nation into two opposing camps, the answer
isan overwheming yes.

Parentd consent for abortion laws do
not seek to undermine the current legal
protections for abortion. Instead, they
simply reinforce the widely accepted and
fundamentd principle that parents should be
involved in any decision related to their own
children, including those that involve an
invasive surgery that carrieswith it potential
medical and psychological risks. These laws
are also acommon sense way to ensure that
young girlswho may befacing avery
difficult and potentially life changing
decision do not undergo thismedical
procedure uninformed and without the
counsel of their parents.

What Are These Laws About?

Parental consent and parental notifica
tion laws are both designed to encourage
parenta involvement in the abortion
decision, but each has different require-
ments. Parental consent laws require that a
parent and the child consent to the abortion
beforeit can be given. In addition, severa
states require the consent of both parents
before an abortion can belegally performed.
In contrast, parental notification laws
merely require that the parents be notified
before or after the abortion takes place, but
their consent to the procedureis not
necessary.

Currently forty-two states, including
North Carolina, have statutes on the books
that require parental consent or notification.
However, only thirty-two states have laws
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that are actually in effect. New Mexico does
not enforce the law, and in nine other states,
parental consent or notification laws are not
in effect because they are under court
injunction.t

North Carolina s parental consent law is
in effect and is being enforced, however, a
1997 court ruling created an unfortunate
loophole that has greatly weakened the law.
This paper examines the law and explains
what must be donein North Carolinato
ensure that this law accomplishesits
purpose of protecting young girlsfrom
making alife changing decision without
parental guidance.

Parental consent lawsexist as
safeguar dsto protect young
girlsfrom making alifdong

decision without thewise
counsd of their parents.

Why Parental Consent?

Parental consent requirements are not
unique to the abortion issue. Parents must
give consent for other medical procedures
(excluding emergencies), including matters
such as ear piercing or receiving aspirin at
school. Inlight of thisfact, it is odd that
parental consent is not required in al states,
considering the risks that the abortion
procedure carries with it. No one would
ever want aminor to have any major
medical procedure without the permission
of aparent. Imagineif adoctor decided to
remove achild stonsiIs without first
gaining the parent’s permission, there would
be ajustified outcry from the parents and
the medical community. It isreasonable to
expect that the same common sense parental
consent measures that apply to every other
medical procedure, should aso apply to
abortion.

COUNCIL

Dedicated to the
Preservation of the Family.

ThePoliticsof Abortion

The decision of whether or not to have
an abortion could undoubtedly affect a
teenager’ s short and long term physical,
mental and emotional health. Therefore, it
seems common sense would dictate that
teens would need adult counsdling in
making this decision. And most would
assume that this responsibility would
naturally fall to the parents. So why, with all
of these risks, is abortion so often granted
protected status? It is because, to many, the
issueisno longer amatter of hedlth, but it
has become mired in apolitical agenda.

Opponents sometimes argue that these
laws may be unconstitutional because they
regulate awoman'’ sright to an abortion.
However, this argument ignores the
multitude of rulingsto the contrary. Evenin
the infamous Roe v. Wade case, the
Supreme Court did not say that the right to
abortion was absolute. The court took into
consideration the competing interests of
privacy and state involvement. Throughout
the decades since then, the Supreme Court
has consistently ruled that parental consent
or notification laws are constitutiona as
long asthey contain ajudicial bypass.?

The same has been found true of North
Carolind s parental consent law. In 1997,
the Fourth Circuit Court of Appealsfound
in Manning v. Hunt, that the state' s law was
congtitutional and did not violate awoman’s
right to an abortion.® According to the
ruling, North Carolind s law passes
congtitutional muster because it would
allow aminor to bypass her parent’s
consent and appeal to ajudgeif necessary.

Despite the political rhetoric, parental
consent laws exist as safeguards to protect
young girls from making alifelong decision
without the wise counsdl of their parents.
They are not, as some claim, aveiled
attempt to undo the current legal safeguards
for abortion.




TheMedical Risksof Abortion

In defending the right of women to have
an abortion, advocates proceed on the
premise that abortion is a safe procedure.
However, study after study has shown that
thisisfar from the truth. In fact, the results
reveal that abortion is avery dangerous
procedure because of its harmful physical
and psychological effects. Over one
hundred physical problems have been
associated with abortion including infec-
tions, bleeding, fevers, chronic abdominal
pain, gastro-intestinal disturbances,
vomiting, ripping of the uterus, and
hemorrhaging. Abortion can result in
infertility and even death. Abortion has aso
been associated with severe psychological
problems such as depression, drug abuse,
deep disorders, sexua dysfunction,
flashbacks, and increased tendency to
attempt suicide. Unfortunately, teenagers
are at an especialy high risk of having these
physical and psychological problems.*

With theserisksin mind, it isdifficult to
classify any abortion as an innocuous
medical procedure, especialy when aminor
isthe one having it. Therefore, the decision
to have an abortion must be made within
the confines of the family.

The Economics of Abortion

Abortion clinics profit financially from
each abortion they perform. Infact, for
many clinics, thisisthe only “service” they
provide. Planned Parenthood Federation of
America (which performs about 15 percent
of al abortionsin the U.S.) made $69
million inincome from abortionsin the year
2000. It has been estimated that Planned
Parenthood has made over $815 million
from abortions since 1977.° Obvioudly,
groups like this have afinancial and
ideological incentive for keeping abortion
legd and readily available, because if these
procedures stop, the abortion industry and
theincome it generates, would suffer.®

To protect its business, the industry has
not provided compl ete information about
abortion. To the contrary, studies have
shown that women do not receive adequate
counseling prior to an abortion. One study
found that 90 percent of women surveyed
felt they did not have enough information to
make an informed decision. Almost 80
percent of women surveyed believed they
were misinformed or denied relevant
information during their pre-abortion
counseling.” If women do not believe they
are being given enough information, it is
likely that vulnerable and confused young
girlsare aso not getting the information
they need to make an informed decision.
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Thus, it isimportant that the parents be able
to participate in their daughter’s decision-
making process and to ensure that she has
wise counsel before making up her mind.

L eaving the counseling to the abortion
clinics, whose interest lie in supporting their
own industry, presents a clear conflict of
interest.

Itisaso crucia that the parent—not just
another friendly adult—be the one who
consents to ateen’ sabortion. Parentsarein
the best position to provide the doctor with
the medical history of theteen, and this
information could be important in weighing
the possibility of complications. If an
abortion is performed, parents who have
knowledge of thisfact can be sure that the
teen receives the appropriate medica careif
there are complications. Parents are also
likely responsible for any medical bills that
may result from any abortion complication,
so it would seem only fair to make them
aware of this possibility beforehand.

Accordingtothecourt, a
forged note by aminor
seeking an abortion was
sufficient to allow a doctor to
perform the procedure.

A Risk to Youth?

Opponents of parental involvement laws
frequently claim that these laws force
teenagersto haveillega abortions rather
than risk telling their parents. Although no
statistical evidenceis given to provethis
claim, opponents often citea 17 year-old
Indiana teenager named Becky Bell, who
many abortion supporters claim died from
anillegd abortion after Indiana passed a
parental consent law. However, according
to the autopsy, Becky Bell did not die of an
abortion, but instead had amiscarriage and
later died of pneumonia. Despite thisfact,
abortion advocates such asthe ACLU and
NARAL continue to midead the public
about thistragic death.® In truth, parental
consent laws do not force young women
into abortions. Instead, the Becky Bell case
reinforces the view that these young women
need a safeguard in place to insure that they
do not seek an abortion without first
consulting their parents.

Another common argument made by
those who oppose parentd involvement
lawsisthat they could lead to abuse by
angry parents or endanger teens that have
been victimized by incest or rape at the
hands of afamily member. This argument
ignoresthefact that the U.S. Supreme Court

hasruled that ajudicial bypass must be
included in any parenta involvement law
for just these reasons.’® A minor who cannot
obtain consent or does not want to ask for it
may ask ajudge, in aconfidentia hearing,
to grant a bypass by taking into consider-
ation factors such as maturity and the best
interests of the teen.

Parental Rights Defended

Throughout history, parents have aways
been considered the rightful guardians of
the future and well-being of their children.
More than anyone el se, parents have a
vested interest in their child’ s success and
good health. In order to ensure such things,
parents must have the discretion to make
choicesthat arein their child’ s best interest.
Thisisrelevant to any medical procedures
that their child will undergo, including an
abortion.

The fundamental right of parentsto be
involved in decisions regarding their own
children has been consistently recognized
by the nation’s highest court. This principle
led the U.S. Supreme Court in 2000 to
concludein Troxel v. Granville that “it
cannot now be doubted that the Due Process
Clause of the Fourteenth Amendment
protects the fundamental right of parentsto
make decisions concerning the care,
custody, and contral of their children.

The general public also shows over-
whelming support for parental consent laws.
A Los Angeles Times poll conducted in
2000 found that 82 percent of Americans
agree that girls under the age of 18 should
be required to obtain parental consent for an
abortion. An earlier 1996 Gallop Survey
found that 74 percent of Americansfavored
requiring parental consent for aminor’s
abortions.?

Effects of Parental Consent Laws

Severa studies show that parental
consent laws lead to adecrease in the
abortion rate and teenage birth rate. A study
that examined the impact of the Minnesota
Parental Notification Law on abortion and
birth found that the law led to a decrease of
the teenage abortion rate by an average of
28 percent between the years of 1981-1986.
The teenage birth rate also dropped an
average of 10 percent during the same
period.®

Another study that examined the effects
of parental involvement laws in Minnesota,
Missouri, and Indianafound that in each
state, the in-state abortion rate for minors
fell with no evidence “that the laws [drove]
up birth rates for minors.” Researchersdid
speculate, however, that the decrease of in-
state abortions could be due to minors




traveling out of state for abortions.*

A third study that examined the effect of
state abortion restrictions on minors
demand for abortions stated that “ results
suggest that parental involvement laws
decrease minors' demand for abortions by
13 to 25 percent and state restrictions on
Medicaid funding of abortions decrease
minors demand for abortionsby 9to 17
percent.’®®

Whose Best Interest?

After examining the flaws of dl of the
competing arguments, it becomes apparent
that the debate over parental consent isnot a
debate over what isin the best interest of the
child, but an extension of the abortion
debate itsdlf. Those who oppose parental
notification laws are really not interested in
the well-being of the children involved, but
arefighting any limitation or regulation on
theright to abortion. For these individuals,
thisisapolitical and ideological struggle
that permeates any areathat deals with
reproduction. They see any regulation asa
constraint on what they believe should be
absolute sexual freedom. Thisisagod they
will pursue no matter what the cost to
women, to children, or to society.

Legal History in North Carolina

On July 20, 1995, the North Carolina
Genera Assembly ratified HB 481—
Parental Consent for Abortion. Beginning
October 1, 1995, it becameillegal for a
physician in North Carolinato perform an
abortion on an unemancipated pregnant
minor (under 18 years of age) without the
written authorization of her parent, legal
guardian, a parent with whom the minor is
living, or agrandparent with whom the
minor has been living for at least six months
prior to the date of the written consent. The
law also contains an exception to allow the
minor to petition ajudge for an abortion, if
consent cannot be obtained or if the minor
chooses to utilize thejudicial waiver
procedure.

Thelaw, inits current form and asiit
was passed in 1995 reads asfollows:

§90-21.7. Parental consent required
(a) No physician licensed to practice
medicine in North Carolina shall
perform an abortion upon an unemanci-
pated minor unlessthe physician or
agent thereof or another physician or
agent thereof first obtains the written
consent of the minor and of:

(2) A parent with custody of the

minor; or

(2) Thelegal guardian or legal

custodian of the minor; or

(3) A parent with whom the
minor isliving; or
(4) A grandparent with whom
the minor has been living for at
least six months immediately
preceding the date of the minor's
written consent.
(b) The pregnant minor may petition, on
her own behalf or by guardian ad litem,
the digtrict court judge assigned to the
juvenile proceedingsin the district court
where the minor resides or where sheis
physically present for a waiver of the
parental consent requirement if;
(2) None of the persons from
whom consent must be obtained
pursuant to thissection is
available to the physician
performing the abortion or the
physician's agent or the
referring physician or the agent
thereof within a reasonable time

Thecurrent parental consent
for abortion law in North
Carolinaleavesminor girls
with the ability to subvert a
law which was designed to
protect them.

or manner; or
(2) Al of the persons fromwhom
consent must be obtained
pursuant to this section refuse to
consent to the performance of an
abortion; or

(3) Theminor elects not to seek
consent of the person from whom
consent isrequired.’®

As mentioned earlier, the Fourth Circuit
Court of Appeds upheld North Carolina s
law in 1997 as constitutional .1’

TheProblem

On October 23, 1995, Mukeshia
Jackson, asixteen-year old, sought an
abortion at A Woman’s Choice Inc., an
abortion clinic in Raleigh, North Carolina
Jackson provided the clinic with a handwrit-
ten note that she forged alleging her
mother’ s consent to the abortion. Theclinic,
however, made no attempt to confirm the
validity of the note, other than asking
Jackson if her mother had written it. The
clinic performed the abortion, and subse-
quently Mukeshiaand her parents sued the
abortion clinic. The parents claimed that the
clinicintentionally or negligently inflicted
emotional distress upon them and their

daughter in performing an abortion upon
their daughter. The Wake County Superior
Court dismissed the case, ruling the clinic
had complied with the requirement to obtain
parental consent.’® The N.C. Court of
Appeals affirmed the Superior Court’s order
to dismiss the case stating that the unknow-
ing and unintentional failure to obtain actual
parental consent was not aviolation of § 90-
21.7.%° On November 5, 1998, the N.C.
Supreme Court denied a petition for
discretionary review of the Court of
Appeals decision, essentially upholding the
Court of Appeals ruling.?

The Court of Appeals decision left the
current North Carolinalaw regarding
parental consent for abortion with a
potentia loopholein it. According to the
court, aforged note by aminor seeking an
abortion was sufficient to allow adoctor to
escape prosecution for performing the
procedure without verifying the parental
consent as being valid. In their ruling, the
court stated that the law “contains no
requirement, express or implied, that the
physician conduct an investigation into the
circumstances of a purported written
parental consent for an abortion to deter-
mine the validity of the writing. Criminal
sanctions are imposed only upon an
intentional and knowing violation of the
consent statute, evidencing alegidative
intent against imposing liability upon hedlth
care providerswho act in good faith.”#

The court, by saying aforged note of
consent was sufficient for a doctor to
proceed with an abortion on aminor, has
weakened the statutory mechanisms of
North Carolina' s parental consent law.
Although doctors who do not verify the
authenticity of written consent may not be at
risk of prosecution, thereis not doubt that
the General Assembly meant that aminor
should in fact obtain avalid written consent.
With thisin mind, it is clear that the statute
needsto be tightened in order to insure the
integrity of North Carolina s parental
consent law.

A Remedy

In the aftermath of the Court of Ap-
peals ruling, the current parental consent
for abortion law in North Carolinaleaves
minor girlswith the ability to subvert alaw
which was designed to protect them.

In order to close thislegal loophole, the
current law must include a clear require-
ment for the minor seeking an abortion to
obtain consent legitimately. This could be
accomplished by requiring that the parent’s
consent be given at the location where the
abortion will be performed or that the note
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of consent be notarized.

Legidation was introduced in the
Generd Assembly to fix the current statute.
The following language is from HB 526—
Abortion-Parental Consent Notarized
introduced in the 2001 legidative session:

(al) Thewritten consent required by
subsection (@) of this section shall be
either signed at the facility where the
abortion isto be performed or acknowl-
edged before a notary public. The
physician shall retain in the medical
records of the minor a copy of the
documentary evidence fromwhich the
physician determined that the adult who
gave consent for the abortion was
authorized to give that consent under
subsection (@) of this section.?

Requiring the parent to sign their
consent at the abortion facility or requiring
the consent to be notarized would prevent
forgery and require aminor to obtain
legitimate consent from their parents.

Conclusion

Parental consent for abortion lawsarea
common sense approach to protecting
young girlsfrom making a potentially life
changing decision without involving the
people who most care for their well-being—
their parents. It isimportant for any woman
to enter adecision on this procedure with all
the necessary information. And it isequally
important for minor girls, who are often
vulnerable and confused by their circum-
stances, to have the safeguard of counsel
and support from their parents.

Unfortunately, this state' s measure to
protect young girls has been left vulnerable
by ajudicial loophole. To restore the
protective intent of the law, steps must be
taken to tighten the statutory language and
ensure that consent islegitimate. As aresult,
young women who are considering an
abortion would be protected from making
the decision without their parent’s counsdl,
and the parent’ srightful position as primary
caretaker of their child would be preserved.

James C. Lesnett, Jr. was a legal intern from
the Alliance Defense Fund' s Blackstone
Fellowship who worked with the North
Carolina Family Policy Council during
summer of 2002. Sephen Danielsis the
Director of Research for the North Carolina
Family Policy Council.
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